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[State of New York.] 


JEREMIAH Loonie and Others, Appellants, against Roprrt Hogan 
Respondent. 


Under an agreement, by the terms of which F. & W. were to erect upon a lot of ground 
then owned by H. a building of a certain kind and description, H. agreeing to advance to 
F. & W. the sum of $1300 towards the erection of the building, upon the enclosure of 
which H. was to convey the lot to F. & W. for the sum of $1700, and take from them 
simultaneously with the delivery of the deed a bond and mortgage to secure the said 
$1700. Held that H. was not the owner of the building within the meaning of the 
“ Act for the better security of mechanics erecting buildings in the city of New York.” 


Laws of 1880, p. 412. ’ 
The case of McDermot v. Palmer, 11 Barb., 8. C. R., holding the contrary doctrine, over- 


ruled. 


This was an appeal from the General Term of the New York Com- 
mon Pleas, affirming the judgment of the Special Term, dismissing 
the complaint of the plaintifts, and granting judgment in favor of 
the defendants, in an action brought under the —. of the 
Act for the better security of mechanics, &c., passed April 20, 1830, 
as amended April 13, 1852, to recover the value of certain works per- 
formed and materials furnished by the plaintiffs, and used in the erec- 
tion of a house on the northerly side of Eleventh street, in the city of 
New York, alleged to be the property of the defendant. 

It appears that on the 19th July, 1849, an _— was entered 
into between Robert Hogan, the defendant, of the one part, and Peter 
J. Flinn and James Mullaney, of the other part, whereby it was mu- 
tually agreed that Hogan should sell to Flinn and Mullaney the lot 
upon which this house was afterwards built, for $1700; that Flinn 
and ow should forthwith erect upon the said lot a four story 
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building, twenty-five feet wide and fifty feet in depth, similar, in all 
respects, to a certain building in Twelfth street, owned and erected b 

Gleeson and Harman, which said building, it was mutually agreed, 
should be the pattern house; that Hogan, to aid in the erection of 
said house, should loan and advance to said parties, at certain times 
therein specified, $1800, and that when the said house was enclosed 
he should deliver said parties a warrantee deed for the said lot. It 
was further agreed, that simultaneously with the delivery of the deed, 
said Flinn and Mullaney should execute and deliver to the said Hogan” 
their bond, secured by a mortgage on the said premises for the said 
purchase money, and also for the several sums loaned and advanced 
or to be advanced thereon by him. 

It was further mutually agreed, that if the said Flinn and Mullaney 
should refuse or neglect to complete the said intended house, or if the 
diligent prosecution of the work thereon should at any time after the 
date of the contract be suspended for ten days, then, and in such case 
said Hogan should have the right to insist on the payment of all ad- 
vances he had made, and to sell at public or private sale all the right, 
title, interest, and estate of the said Flinn and Mullaney in and to 
said premises, and to apply the proceeds to.the payment of all sums 
due or to beeome due on or on account of said premises, rendering the 
surplus, if any, to Flinn and Mallaney, Hogan to give one week’s 
notice of his intention to sell to said Flinn and Mullaney. 

Flinn and Mullaney began to build under that contract in about 
fourteen days after the date of the contract. On 11th August, 1849 
the plaintiffs agreed with Mullaney to furnish certain cut stone for 
the said house, for the sum of two hundred dollars, payable weekly 
in proportion to the quantity of stone delivered. They furnished and 
put up $150 worth of the said stone, and in September Mullaney gave 
them an order on Hogan, the defendant, for $150, for stone delivered 
to him in Eleventh street. On 1st October, 1849, Hogan, in the pre- 
sence of Loonie, one of the plaintiffs, asked Mullaney if he would give 
an order on him in favor of the plaintiffs, to be paid from time to time 
in instalments as the payments shall become due, for the stone fur- 
nished by them, and if so, he would accept it. ’ Mullaney said he 
would. Loonie was satisfied with that, and Hogan told Loonie that 
any time during the day he would come up with it he would accept 
it. Mullaney on that day signed and delivered the order to Loonie 
according to agreement. ullaney saw Hogan afterwards, and he 
said he would not accept it. The service of the written account of 
the plaintiffs, duly verified, on or about the 3d day of October, 1849 
is admitted by the re. Hogan afterwards paid several sums 
of money to Flinn and Mullaney, under the contract, and on the 1st 


day of April, 1850, he executed and delivered a full covenant d 
the said premises to Peter J. Flinn. enant deed of 


Darlington & Scott, for the Appellants, made and argued the fol- 
lowing points: 
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1. Hogan’s contract with Flinn and Mullaney was a building con- 
tract. He thereby agreed with them that Gor should forthwith erect 
on his lot in Eleventh street, a four-story brick house, agreeable to a 
certain plan and specification, (the pattern house,) and that he would 
pay them $1,300 to aid in the erection thereof, am mstalments as the 
work progressed ; and reserved to himself the right, in case the dili- 
gent prosecution of the work thereon, at any time thereafter, should 
be suspended ten days, to insist ou the immediate payment of all his 
advances, and to sell; at public or private sale, all their right, title, 
interest, and estate in said premises, and to apply the proceeds of such 
sale to the payment of all sums due, or to become due, on or on ac- 
count of the said premises. 

II. Hogan continued to be the owner of the premises, notwith- 
standing the building contract contained an agreement to sell the 
said lot to Flinn and Mullaney, when inclosed. (11 Barbour §. C. 
Rep., p. 9; 5 Metcalf Rep., p. 78; 6 Cushing Rep. p. 58; 14 Pick- 
ering Rep., 49; 1 Selden Rep., p. 151; 6 Hill 8. C. Rep. p. 525 ; 
6 John. ge Rep., 223; Story on Eq. Juris., §§ 714, 716, 749 to 
751-790. 

III. The word “owner,” as contained in the Lien law—(Laws of 
1830, p. 412, and 1832, p. 181)—embraces every person in interest 
who, by contract with “the builder, or other person” erecting the 
house, shall be obligated to provide the whole or any part of the 
building fund. 

IV. Hogan being the owner of the lot, and by his contract having 
agreed to furnish $1,300 for the erection of the house in instalments 
as the work progressed, and payments to Flinn and Mullaney having 
subsequontly accrued under his contract with them, is liable for work 
and materials done and furnished towards its erection, to that extent, 
in the same way and equally as he would have been, had not the con- 
tract contained any terms of sale. 

V. Flinn and Mullaney’s order on defendant to pay plaintiffs $150 
for the stone work, was an egwitable assignment of so much of the 
funds agreed to be paid to them by defendant for the erection of the 
house, and therefore it was not necessary that it should be accepted 
in writing—nor indeed that it should be accepted at all. (orton v. 
Naylor, 1 Hill, 583, and cases there cited. 4 Simon’s Rep. p. 607.) 

VI. Hogan’s promise to accept and pay the order to be drawn by 
Flynn and Mullaney on him for $150, was a promise to pay money 
due from him to them, direct to plaintiffs, in lieu of paying it to Flinn 
and Mullaney, and was therefore binding. (Barker v. Backlin, 2 
Denio 45. 

The judgment of the special term ought to be reversed and a new 
trial ordered, with costs to abide the event. 


John B. Dillon, for the Respondent, contra. 


I. The agreement set forth in the bill of exceptions, is not a con- 
tract for the building of a house, but a contract for the sale of a lot— 
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“The said Flinn and Mullaney agree arid covenant to purchase, and 
do hereby purchase the above described lot, &c.” Such a contract is 
not within the scope of the lien law. ; 

II. Mullaney testifies that he was building a house for himself on 
said lot, and the language of the proposal addressed by the plaintiffs 
to Mullaney, shows that they regarded him as owner, and treated 
with him as such. 

III. The subsequent delivery of a warranty deed to Peter J. Flinn, 
is no proof of ownership in the defendant, because the deed was made 
in fulfilment of the previous contract. Mullaney had assigned his in- 
terest in the contract. 

IV. Eveu if Hogan were the owner of the house, he would not be 
liable under the old lien law, unless it appeared that there were pay- 
ments to be made to his contractor subsequent to the service of an at- 
tested account upon him. R. &., vol. IL, p. 648, § 13, 83d Ed. -No 
evidence of any such payment is presented in this case; on-the con- 
trary, Mullaney states that nothing was paid to him after the order 
was given to plaintiff, that is, after the Ist or 2d of October, whereas 
the attested account bears date October 3d, and was served on the 
defendant “on or about the third day of October.” Therefore, no 
payment was made (nor is gf ee that any money became due) to 
the contractor, (supposing Mullaney to be such,) after the service of 
the attested account on the defendant. Therefore, the defendant is 
not liable under the section of the lien law above referred to. 

VY. The promise to accept Mullaney’s draft is void, because : 

1st. There was no consideration, the work having been all com- 
pleted at the time the promise is said to have been made. By the 
complaint it appears that the work was done, &c., “up to, and on or 
about the 8th day of September ;” the date of the alleged promise was 
on or about 2d day of October. 

2d. There was no written undertaking signed by the defendant. 

3d. There is no evidence that the order or draft was ever presented 
to the defendant for acceptance, while he had any fund belonging to 
Mullaney in his hands. 

4th. The order does not designate any particular fund out of which 
it was to be paid. 

5th. Even though it did, it does not appear that, (at the date of the 
order, or ever afterwards,) their was any fund belonging to Mullaney 
in the hands of the defendant. The contrary may be presumed from 
Mullaney’s statement, that “ nothing was paid to him after the order 
was given to plaintiff,” and also from the fact that the defendant, 
Hogan, shortly afterwards advanced to Mullaney, three hundred dol- 
lars not due under the contract. 

For the above reasons, it is submitted respectfully, that the judg- 
ment of the New York Court of Common Pleas should be affirmed 
with costs. 


Dento. J.:—The act entitled “An Act for the better security of 
Mechanics and others erecting Buildings in the City and County ot 
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New York,” provides that every mechanic doing any works towards 
the construction of any building in the city of New York, erected 
under a contract in writing between the owner and builder, or other 
person, “ may deliver to the owner of the building an attested account 
of such labor, and thereupon such owner shall retain out of his subse- 
quent payments to the contractor the amount of such work and labor, 
for the benefit of the person so performing the same,” (Stat. of 1830, 
. 412-31. 

. The n= section of the act provides for the adjustment of the 
account between the contractor and the party who rendered it, when 
it shall be disputed, which is to be brought about by arbitration, if 
the parties cannot agree; and when the amount due shall have been 
determined, if the contractor shall not pay it in ten days, “the owner 
shall pay the same out of the fund as above provided, and which 
amount due may be recovered from the said owner by the creditor of 
the said contractor in an action for money had and received to the use 
of said creditor, and to the extent in value of any balance due by the 
owner to his contractor under the contract with him, at the time of 
the notice first given aforesaid, or subsequently accruing to such con- 
tractor under the same, if such amount shall be less than the sum due 
from the said contractor to his creditor, (§ 4.) If, by collusion or 
otherwise, the owner of the building shall pay the contractor in ad- 
vance of the times of payment mentioned in the contract, and there 
shall not be enough left to pay the party who shali have served the 
account, the owner shall notwithstanding be liable to the party, as 
though such payments in advance had not been made,” (§ 5.) 

This is the whole of the act; and the question in this case is, whe- 
ther the relation between the defendant, of one part, and Malolone 
and Flinn, of the other, is that of owner and contractor for building, 
within the true construction of the statute. Assuming that the con- 
tract for the sale of the lot was entered into in good faith, and without 
any views to evade the provisions of the lien law, it certainly pre- 
sents a a different case from the one which was primarily in the con- 
plation of the legislature. 

The object of the law was to enable a laborer, mechanic or sub- 
contractor, to attach in effect in the hands of the person for whom the 
building was erected the debt which the latter might owe to the im- 
mediate contractor on his contract for the work. As no lien attached 
to real estate, the title to the lot is not a matter of any importance, 
and the question would be the same so far as I can perceive, if one 
should agree to lend money to the owner of a lot, to enable him to 
. build a house thereon, with an agreement to secure the loan by mort- 

age when the building should ‘be completed. It would not be ser- 
iously contended, in such a ease, that a mechanic or laborer employed 
by tho borrower could proceed under this act to reach the money 
agreed to be loaned. The remedy which the statute ang is against 
money due to the principal contractor for the work which. he agreed 
te do, but which the sub-contractor or mechanic has actually per- 
formed for him. It does not extend to money payable to the con- 
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tractor on any other account. It is quite reasonable that the party 
meretoriously eutitled to be paid for the work, should be allowed to 
intervene between the owner for whom the house was buiit, and the 
person who has contracted to build it, and to divert the course of the 
payments which would have passed into the hands of such contractor 
tohisown. It is a formof equitable sub-rogation regulated by statute ; 
but it is limited by the act to the plain case of money due upon con- 
tract for performing the woik. The case is equally without the 
letter of the statute, if it is the “owner of the building” against 
whom the remedy is given. In this case, although the title of the lot 
remained in the defendant, Mullony and Flinn were erecting the 
building for themselve and not for the defendant. They, and not the 
defendant, were to own it when it should be completed. The money 
which the plaintiffs seek to obtain is money agreed to be loaned and 
not a debt agreed to be paid. It is only the latter to which the statute 
refers. If public policy or the just interests of laborers and mechanics 
require that the remedy should be extended so as to embrace the case 
of money agreed to be advanced otherwise than by a party contract- 
ing to have a building erected for himself, it is for the legislature to 
provide for such cases by new enactments. 

I am aware that the Supreme Court of the city of New York has 
arrived at a different conelusion in a similar case ; but with every dis- 
position to concur in opinion with so respecteble a tribunal, | find 
myself unable to assent to the judgment in that case. (M/cDermott v. 
Palmer, 11 Barb. 8. C. R., 9. 

I see no reason to doubt but that the parties to the contract for the 
sale of the lot intended in good faith to make the precise bargain con- 
tained in it. It is not an unreasonable, nor I believe an unusual, ar- 
rangement for the owner of town lots to connect with a contract to sell 
them an agreement to loan money to the purchaser to be expended in 
building upon them, taking a lien upon the real estate to secure both 
the purchase price and the money loaned. 

ere is no ground for holding the defendant liable on the draft, 
considering what was said between the parties as an agreement to ac- 
cept, it is unavailable for two reasons; jirst, it was not in writing, (1 
R. 8. 768, §§ 67, 8), and second, the plaintifis were to present the bill 
to the defendant on the same day on which the conversation was had, 
and it was only on that condition that the defendant agreed to accept. 
It does not appear to have been presented at all. ‘There was no pro- 
mise to pay for this work except what was said about accepting the 
bill. e ruling in the court below was therefore correct and the 
judgment ought to be affirmed. 
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N. D. Superior Court. 
[General Term, April 13th, 1853.] 


Before DUER, CAMPBELL and BOSWORTH, Justices. 
Henry C. Bower, eé¢ al., against Zenas Newett, and Others. 


The action was against the defendant, as indorser of a check payable at a bank in Connec- 
ticut on a day subsequent to its date, which was presented for payment on that day, and 
due notice of its dishonor given to the defendant. It was proved og the trial that it was 
the usage of all the banks in Connecticut not to allow days of grace upon checks on 
time, and that by the laws of Connecticut the allowance of grace is governed by usage. 

Held, that evidence of the usage and of the law of Connecticut was properly admitted, and 
established conclusively the right of the plaintiff to recover. 

Judgment accordingly. 


This action was brought to recover of the defendants, Searls as 
Makers, and the defendant, Newell, as indorser of the check. 


$2000. New York, Oct. 5th, 1849.. 


Cashier of the Thompson Bank.—Pay Zenas Newell, or order, two 
thousand dollars, on the 18th instant. 
(Signed,) Betxia Srarts & Son. 
(iind.,) Zenas NEWELL. 


This cause was formerly tried in this court, (a) when it was decided 
that the check-in question was not, on its face, by law entitled to days 
of grace; and that, however that might be, proof of a custom of the 
Thompson Bank and other Banks in Ceanationl, to pay such checks 
according to their face was admissible, and controlled the parties to 
such check. Judgment having been given for the plaintiffs, the Court 
of Appeals granted a new trial, and a majority of that court held, that 
the check on its face was entitled to grace; and that this being the 
law, and the check being according to this rule of law, payable three 
days after the day named on its face—proof of a usage contrary to the 
law—ané that it was payable according to its face, was not admissible 
to control the parties. 

The following opinion of the Court of Appeals was delivered by 
Mr. Justice Johnson: ’ 

“ Jounson, J.—The main question in this cause is, whether an in- 
strument in the following form is, or is not entitled to days of grace: 
“New York, Oct. 5th, 1849. Cashier of Thompson Bank.—Pay 





(a) See case fully reported. 5 Sand. S. C. R., 826. 

















232 THE NEW YORK LEGAL OBSERVER. 
N. Y. Superior Court.—H. C. Bower, et. al., agst. Z. Newell, and others. 








Zenas Newell, or order, two thousand dollars on the 12th instant. 
(Signed,) B. Searls & Co. (Endorsed,) ‘“ Zenas Newell.” The 
Thompson Bank is in the State of Connecticut. Whether days of 
race are to be allowed upon this instrument does not depend upon 
its being drawn upon a bank, for in that case the rule would be gene- 
ral, and deny grace to all bills drawn upon banks. The contrary was 
adjudged in respect to a bill drawn at sixty days after date, in Wood- 
ruff’ vs. The Merchants’ Bank, (25 Wend. 673,) 8. C. in error, (6 
Hill, 174.) Ido not see what difference, in the legal rights of the 
parties, it would have made if the check in suit had been worded 
“seven days after date” instead of saying “on the 12th inst,” and 
yet, if it had been those words, there would have been no possible 
round for distinguishing the case from Woodruff vs. The Merchants 
ank. No casé holds to the contrary except in the matter of Brum., 
(2 Story, 502.) In that case, however, Judge Story rag his opinion 
upon a variety of grounds besides this, and upon this his opinion does 
not seem to me capable of being sustained. He says, “ the agree- 
ment pressed is that checks are always payable on demand, and that 
when payable at a future time they become inlaid bills;” and after 
saying that “a check is not less a check for being post dated,” (with 
which Mohawk Bank vs. Roderick agrees, 13 Wend. 1338. C.14, Wend. 
344,”) he adds, “it is commonly, though not always payable to the 
bearer ; but I conceive it to be still a check if drawn on the bank or 
banker, although payable to a particular party only by name, or to 
him, or to his order. It is usually also made payable on demand, 
though I am not aware this is an essential requisite. The distinguish- 
ing characteristics of checks, as contra-distinguished from bills of ex- 
change, are, (as it seems to me) that they are always drawn upon a 
bank or banker ; that they are payable immediately on presentment 
without the allowance of any days of grace ; and that they are never 
presentable for acceptance but only for payment.” Of all these cha- 
racteristics, the only one that can serve any purpose in dertermining 
whether any particular instrument is a check or a bill of Exchange, is 
thatit is drawn upon a bank or banker. The others may or may not be 
legal qualities which belong to checks after they are ascertained to be 
checks, but do not aid in determining their character. The citations 
from Kent’s Com. in the same opinion, are merely to the same effect, 
and the case, on this branch of it, is, after all, put upon the statement 
that by the usage of banks and the sadantaniiine of parties, such in- 
struments are always treated as payable on the very day designated 
as the day of payment. We have, however, seen that by the law of 
this State, as expounded in the court for the correction of errors, that 
conceding any instrument to be a check, which is drawn upon a bank, 
it does not therefore possess the quality of being payable on the day 
when by its face payment is to be made, but that unless it be payable 
on demand it has days of grace. 
The usage which was proved in this case ought to have been 
—_— in accordance with Woodruff vs. The Merchants’ 
ank. 
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The judgment of the Superior Court and of the referee, should be 
reversed, and a new trial ordered, costs to abide the event.” 








On the first trial, there was no proof as to the laws of Connecticut, 
and the cause was tried and decided upon the assumption that it was 
the same as in this State. 

The cause coming on for trial, the plaintiff's counsel admitted that 
the check was protested without allowing grace, and that according 
to the rule adopted by the Court of Appeals, in the absence of proof 
of a different rule in Connecticut, this was before it was due; but he 
claimed that by the law of Connecticut, where the check was paya- 
ble, and which governs this case, a different rule prevails, and that 
by that law the check was not entitled to grace. 

To prove this to be the law of Connecticut, the testimony of emi- 
nent judges and lawyers was produced, and also the adjudication of 
the courts of that State, and of other States, recognized there as law. 
Proof to the effect that a general usage is law in that State, and held 
to control the parties, having been given, the testimony of merchants, 
bankers, and men of business, as to the existence of such usage was 
— to show that by law the check was not entitled to grace. 

e defendant offered no proof. 

The Court, on the ground that the case presented questions of law 
only, directed a verdict for the plaintiffs for the amount claimed by 
the check, and six per cent. interest. The amount of the plaintiffs’ 
claim will be subject to be increased if the Court should be of opin- 
ion that seven per cent. interest should be allowed, and to be further 
increased if damages on the protest of the check are allowable. 

The plaintiffs moved for judgment. They also moved that the 
amount of the verdict be increased by allowing seven per cent. in- 
terest and three per cent. damages, according to the Revised Sta- 
tutes. 


Asa Child, on behalf of the plaintiffs, made and argued the follow- 
ing points :— 

t. The check being drawn on a bank in Connecticut, and payable 
there, is governed as to its construction and import, and of course as 
to the question of grace, by the law of that State. See cases collected, 
4 Cow. 4., 410. 

II. The case shows, that the law of Connecticut is, that checks on 
time upon banks, like the one in question, are payable according to 
their face, without grace, and of course, this check was not entitled to 
grace and was protested at the right time. 

1. The existence of this law, as a matter of fact, was directly in- 
volved in the issue to the jury, and was conceded to be established 
at the trial. The plaintiffs claimed to have proved it, and requested 
the Court to submit the question to the jury; and it was upon the 
distinct ground and so conceded, and there was no dispute as to the 
facts, insinding the fact of the existence of this law, and that the case 

















234 THE NEW YORK LEGAL OBSERVER. 


N. Y. Superior Court.—H. C. Bower, et. al., agst. Z. Newell, and others. 





presented questions of law only, and the facts claimed by the plaintiffs 
being admitted that the verdict was, or by law could have been 
directed. The admissibility of the testimony establishing the facts is 
an open question, but of the facts including this fact, it must be taken 
as conceded that there is no question. Cude, 285. 

2. But aside from this concession, the case shows that the existence 
of the law of Connecticut, as claimed by the plaintiffs, was incontro- 
vertably established. 

1. The case of Osborn vs. Smith, decided in this Court, in which, 
in the opinion of the late Chief Justice Jones, it was held, that such 
checks are not entitled to grace, and that the usage as to the time of 
payment, furnishes the rule of law in that respect, and controls the 
parties, has been recognized by the Supreme Court of Errors of Con- 
necticut, and is expressly affirmed by the judges of that Court, and 
eminent lawyers of that State, to be the law of Connecticut. See A7- 
gore v. Bulkley, 14 Conn. 362, where in a note to that case, Osborne 
v. Smith is reported. 

2d. It is the well settled law of Connecticut, that different descrip- 
tions of commercial paper are governed by different rules as to the 
allowance of grace, depending entirely upon the usage prevailing as 
to each respectively. The rule of feat there is well settled, that a 

eneral usage as to the time of payment of any class of such paper 
is the law of that State, and controls the question of grace upon such 
paper, and that there is no other law but usage allowing grace on any 
ee Several classes of paper entitled to grace by the law of New 

ork, are there not entitled to grace. The usage thus settled to be the 
law of Connecticut, is universal, that checks like the one in suit are 
not entitled to grace. 

3d. The several cases in the Supreme Court of the United States, 
and other courts, named in the case, in which this rule as to usage 
has been adopted, have been expressly recognized, and are shown b 
the case to be the law of Connecticut. Kilgore vs. Buckley, 14 Conn. 
362; Bridgeport Bank vs. ' Dyer, 19 Conn. 136; 9 Metcalf, 503, 
504. 

III. The testimony, taken subject to exception, of reports of cases 
adjudicated, and cases recognized as law, by the Supreme Court of 
Errors of Connecticut, and of judges and lawyers, to establish the law 
of that State, and upon which the law was shown to be as claimed 
by the plaintiffs, is free from objection. 

The admissibility of the testimony to prove the law is really the 
only question ; for, if the testimony was admissible, it is conceded, in 
effect, that the law is established. 

I. The witnesses, being judges, and lawyers, who had knowledge 
of the law, were competent to prove it. And the reports of adjudica- 
tions as to the law, were competent for the same purpose. 

II. The subject matter of the testimony was proper, as tending to 
show the fact of the existence of such law. 

1. It was direct to the fact of the existence of the law claimed. 
Such is the decision and testimony, that the rule in Osborn vs. Smith 
is the law of Connecticut. 
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2. It shows that usage is the law, and thus directly furnishes a rule 
to determine what the law is; and is equally conclusive in. connec- 
tion with the other proofs, as to the fact in question. 

8. The testimony as to usage was properly received, in connection 
with the rule of the law, as to its effect, and furnishes a link in the 
chain of testimony to establish the principal fact—the existence of the 
law. 

4. The objection, that the testimony only shows a rule of evidence 
to prevail in Connecticut, and does not show a rule of law as to grace, 
difterent from that prevailing here; and the objection, that usage can- 
not control an established rule of law, are equally untenable in fact 
and in law. 

The objections are answered by the whole case. 

IV. The interest should be cast at seven per cent. instead of six. 
There should be added, also, to the amount of the verdict the three 
per cent. damages prescribed by statute on tke protest of bills. 

1. The contract was in New York, that this check should be paid 
at the Thompson Bank according to its face. That contract was 
broken. It was not a contract to pay interest, but that the bank 
would pay the amount at the time named; and the law of New York 
controls as to the rate of interest on the breach of the contract. 

2. The Supreme Court of Errors of Connecticut have adopted this 
rule in the case of a check drawn there on a bank in New York. 
Bridgeport Bank v. Dyer, 19 Conn., 136. 


Charles T. Porter for the defendant, contra. 


I. The question whether: days of grace are to be allowed on the 
instrument in suit, is to be determined according to the daw of the 
State of Connecticut. 

1. The evidence as to what is the law of that State in this respect 
being wholly introduced by the plaintiffs, is to be taken together, and 
the law is to be ascertained, not from the statement of any single wit- 
ness, but from all the testimony, and the statutes and decisions referred 
to by the witnesses, considered as a whole. 

2. The general law of the State of Connecticut in relation to the 
allowance of days of grace on commercial paper is, except as varied 
by statute in respect to promissory notes under thirty-five dollars, like 
our own. This is presumed to be so, and it is proved by the testi- 
mony. 

3. By the common law merchant, and by the law of New York, 
the instrument in suit is entitled to days of grace. Chitty on Bills, 
409; 3 Wheat., 152; 4 Doug. 

4. There is no evidence in the case that this general rule of law 
has been varied in the State of Connecticut by statute, or by judicial 
decisions, or by eustom or usage judicially taken notice of by the 
courts. 

It appears on the contrary, that this general law has been recog- 
nized in that State by the legislature. 
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The language of the statute referred to is identical with that of the 
English statute, 3 and 4 Anne, c. 9, which was held in Brown v. Har- 
raden, 4 T. R., 148, to have conferred days of grace upon promis- 
sory notes. 3 Yerg., 210; 1 Ld. Raymond E., 144; 9 Wheat. 581. 

The cases referred to by the witnesses decide nothing respecting the 
general law, but only that evidence of usage is admissible to vary or 
control it. 

It appears from the evidence that, if such a usage exists in Con- 
necticut as is claimed, the courts do not take notice of it unless it 
is specially proved; that it would be allowed to be proved in any 
case, and then, but not until then, to control the general rule of law, 
but its existence in that State appears never yet to have been proved 
in its courts. 

5. The evidence taken together admits of no other conclusion than 
that, where there is no proof of a usage or custom to the contrary, 
the law of Connecticut allows days of grace upon instruments in the 
form of the one in suit. 

6. The rule that the law of the place of contract shall govern, is a 
rule of international comity, and the “law” which it contemplates 
is that fixed and determinate rule of general application in such state 
or country, judicially noticed by its courts and founded in its common 
law or statutes, or judicial decisions, and does not at all embrace local 
usages existing in such country which are taken notice of by its own 
courts only when specially proved. 

I. The question whether evidence is admissible here to prove the 
existence of a local usage in the State of Connecticut, not judicially 
recognized by its courts, and opposed to its general law, is to be 
determined according to the law of our own Stae. 

1. This is purely a question of evidence. Will the court allow evi- 
dence to be given for the purpose of contradicting a settled rule of 
law, or for the purpose of varying the legal construction and effect of 
a written instrument? 

2. Questions as to the admission of evidence relate to matters of 
procedure; they pertain to the remedy, and are to be determined 
according to the law of the country where the court sits. 2 Kent’s 
Com. 578 [464]; Story on Conflict of Laws, 3 534.a; Yatesv. Thom- 
son, 3 Clark & Fin., 577, 580; Kilgore v. Bulkeley, 14 Conn. 362; 
Story on Conflict of Laws.. 

3. The Court of Appeals passed upon this question when this cause 
was before it. 

Ill. The interest was properly computed at six per cent. 

When the contract speci =i gives interest, the law or the place 








where the contract is made is to govern the rate; but where interest 
is not stipulated in the contract, and the money is payable at a stipu- 
lated time, and there is default in the payment, the law of the place 
of payment regulates the rate, for the default arises there. 2 Kent, 
575 [460]; Cooper v. Waldeglave, 2 Beavan, 282; Peck v. Mayo, 14 
Vermont, 33; Scofield v. Day, 20 Johnson, 102; Kilgore v. Bulkley, 
14 Conn., 377. 





























THE NEW YORK LEGAL OBSERVER. 237 
N. Y. Superior Court.—H. C. Bower, et. al., agst. Z. Newell, and others. 








IV. In relation to the motion for three per cent. damages under 
the statute, the plaintiffs are in this dilemma: if the instrument is 
considered a mere check, the statute does not give them any damages; 
= it is held to be a bill of exchange, they are not entitled to any- 
thing. 

No such claim was made on the trial. 

V. The motion for judgment should be denied, and judgment 
ordered for the defendant. 


By the Court. Dur, J.—It appears very clearly, from the opinion 
of Mr. Justice Johnson, with a certified copy of which we have been 
furnished, that our former judgment in this case was reversed by the 
Court of Appeals, upon the single ground, that upon the report of the 
Referee, the case was not distinguishable from that of Woodruff’ v. 
The Merchants’ Bank, in which the judgment of the Supreme Court 
was affirmed in the Court of Errors. (25 Wend., 673. 6 Hill, 172.) 
The learned Judge expressly says, that in accordance with that deci- 
sion the usage which was proved before the Referee, ought to have 
been excluded. 

It is certain, however, that the usage which was offered to be prov- 
ed in Woodruff v. The Merchants’ Bank, being confined to the banks 
of this city, was strictly local, nor do we at all doubt that it was upon 
this ground that the evidence was rejected. 

The character of the usage excluded the presumption that the con- 
tract of the parties was made in reference to its existence, and it is 
familiar law, that it is only when this presumption is raised that the 
usage is binding. When a usage applicable to the contract is gene- 
ral, the knowledge of the parties and their intention to adopt the 
usage are inferred from the mere fact of its existence, but to bind 
them by a local usage, their knowledge of its existence and their in- 
tention to follow it, are not inferred, but must be established by direct 
or circumstantial proof. (Gabay v. Lloyd, 3 Bing., 793. Palmer v. 
Blackburne, 1 Bing., 61. Kingston v. Knibbs, 1 Camp., 505.) In 

Woodruff v. The Merchants’ Bank, no such proof was given, or 
offered. ‘ 

It seems to us a necessary conclusion, that the Court of Appeals in 
referring to the decision in Woodruff v. The Merchants’ Bank, as a 
controlling authority, must have regarded the usage which was proved 
before the Referee as merely local, and in reality confined to the 
bank on which the check in question was drawn. It is only on this 
supposition, that this decision as bearing upon the question of usage, 
could with any propriety be referred to at all. The Referee had 
stated in his opinion, which was before the Court, that the parties 
were bound by the usage of the Thompson Bank, upon which the 
check was drawn, and it is this opinion, as we are persuaded, that the 
Court of Appeals in declaring that its own judgment was conformed 
to that of the Supreme Court, and of the Court of Errors in Woodruff’ 
v. The Merchants’ Bank, meant to overrule. It is true, that the usage 
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proved before the Referee was far more extensive than that upon 
which he rested in part his decision, but the opinion of Mr. Justice 
Johnson shows that the fact was overlooked. 

The usage as now proved upon the trial which the Court of Appeals 
directed, is general, in the broadest sense of the term. It embraces 
all the banks of Connecticut, their dealers and customers, and its ex- 
istence and prevalence are established by evidence which has not 
been controverted, and seems incontrovertible. We cannot hesitate 
to say that the usage, as general, is conclusively proved. . 

The legal eftect of the usage now proved, has not been declared by 
the Court of Appeals, and we are therefore at liberty, and are bound 
to declare it, in conformity to our own views of the existing law .And 
it is our deliberate and fixed opinion that the law is settled—settled 
by decisions far too numerous to be quoted—that the interpretation 
of a mercantile contract is in all cases governed, and controlled by 
usage, (4 Term R., 216,) where the usage justifies the presumption 
that the contract was made in reference to its existence; and that 
this presumption always exists when the usage proved is general, 
definite, uniform, and notorious. In all such cases it is the duty of 
judges to give that construction to the agreement of the parties which 
the usage requires, however widely this construction may differ from 
that, which in the absence of such proof, the terms of the instru- 
ment, or the rules of law, would constrain them to adopt. Convinced 
that such is the law, we cannot do otherwise than hold, that in this 
ease the evidence of usage was properly admitted; that it proves that 
the check in suit was not entitled to days of grace, and that conse- 
quently it was duly protested, and the defendant Newell, by notice of 
the protest, duly charged as an endorser. 

Notwithstanding the confidence, as well as ingenuity with which 
the able counsel for the defendant enforced his argument, we cannot 
believe that the Court of Appeals intended to give its sanction to the 
doctrine upon which he insisted, namely, that evidence of a usage 
can never be admitted to vary that interpretation of a written con- 
tract which the court would otherwise adopt, or to supersede the ap- 
plication of a rule of law, by which its decision would otherwise be 
governed. Had such been the rule, it is manifest that days of grace 
would never have been allowed; and were the doctrine now to be 
admitted, it would follow that evidence of usage must hereafter be 
rejected in a vast majority of the cases in which it has been hitherto 
received. That the Court of Appeals has given its sanction to an in- 
novation so extensive and perilous as this, is a supposition that we are 
bound to reject. The attention of that high tribunal may not have 
been fully directed to the cases to which I refer; but that in the ex- 
ercise of an arbitrary discretion it meant to condemn and overrule 
them, it is impossible to believe. In all the cases that I shall quote, 
(to which a large addition might readily be made,) it will be found, 
upon examination, that the effect of the evidence of usage has been to 
vary, and vary materially, that which would otherwise have been 
deemed the legal construction of the contract. In some of the cases 























THE NEW YORK LEGAL OBSERVER. 239 


N. Y. Superior Court.—H. C. Bower, et al. agst. Z, Newell, and others. 














the usage effects the change by adding its own terms to those of the 
contract; in others, by giving a different meaning to the words of the 
contract, and in many by superseding a rule of law, that the court 
would otherwise have been bound to follow, and apply (Scott vs. Bour- 
dillon, 2 Bos. & Pull. 215; Uhde vs. Walters, 3 Camp. 16 ; Lobertson 
vs. Clarke, 1 Bing. 445; Astor vs. Union Ins. Co., 7 Cow., 202; 
Mason vs. Skuiray, 1 Mars. on Ins., 226. (In this case Lord Mans- 
field said, “Every man who contracts under a usage, does so, as if 
the usage were inserted in the contract in terms.”) rough vs. 
Whitmore, 4th Term R. 206; Da Costa vs. Edmonds, 4 Camp., 142; 
Ross vs. Thwaite, 1 Park on Ins., (Hildyard Ed.) 23; Gould vs. 
Oliver, 2 Scott, 252; Same vs. Same, 4 Bing. N. Ca., 184; Cott vs. 
Com. Ins. Co., 7 John., 388; Allegre vs. Mary. Ins. Co., Harr & John, 
408; Turney vs. Etherington, 1 Burr., 348; Pelly vs. Roy. Fx. As. 
Co.,id. 341; Noble vs. Kennoway, Doug., 510; Salvador vs. Hopkins, 
3 Burr, 1707; Gregory vs. Christie, 1 Park, by Hildyard, 104; Far- 
guharson vs. Hunter, id. 105; Moxon vs. Atkyis, 3 Camp., 200; 
Gracie vs. Mar. Ins. Co., 8 Cranch., 75; Coggeshall vs. Amer. Ins. 
Co., 3 Wend., 283 ; *Zong vs. Allen, 2 Park., 797,4 Doug., 276; *Vew- 
man vs. Cazalet, Park.; * Vallance vs. Dewar, 1 Camp., 503; *Kings- 
ton vs. Knibbs, 1 Camp., 500; * Bond vs. Gonzales, Salk. R., 445 ; 
* Gordon vs. Morley, 2 Strange, 1264; *Enderly vs. Fletcher, 2 Park., 
646 ; *Ougier vs. Jennings, 1 Camp., 505; * Palmer vs. Blackburne, 
1 Bing., 61; Planch vs. Fletcher, Doug., 251; Hyre vs. The Mar. 
Ins. Co., 5 Sergt. and Watts, 116. (The usage proved in this case was 
directly opposed to the construction which the same court had pre- 
viously adopted, 6 Whar., 249, and Sergeant, J., said, “ We are not 
able to distinguish this case from the numerous cases decided in which 
proof of a usage had been admitted to vary and control the language 
used in a policy, and to give a construction different from that which 
it would otherwise have received.) *Stewart vs. Aberdeen, 4 Mees. and 
Wells, 211; *Halsey vs. Brown, 3 Day, 346 ; * Rennie vs. Bk. of Col- 
umbia, 9 Wheat., 482; *Zenow Bank vs. Page, 9 Mass., 158; 
* Jones vs. Fales, 4 Mass., 252; *Holderness vs. Collinson, 7 B. and 
Cres., 212; *Seaman vs. Gordon, 8 Carr. and P., 392; Gillan vs. 
Simpkin, 4 Camp., 241; *Scordet vs. Brodie, 3 Camp., 253; Jills 
agt. Bank U. States, 4 Wheat., 430; * Bank of Washington vs. Trip- 
lett, Ist Peters, 3; and * Chicopee Bank vs. Hager, 9 Metcalf, 583 ; * Buf- 
Salo Commercial Bank vs. Kortright, 22 Wend., 348; * Allen v. Mer 
chants’ Bank of N. York, 15 Wend., 486; 8. C. in Error, 22 Wend., 
218. In this remarkable case the judges of the Superior Court, of the 
Supreme Court, and the Court of Errors, were all of opinion that the 
construction which the law would otherwise give to a contract be- 
tween a bank and one of its dealers may be set aside by proof of an 
as “nt usage.) 
orule of law, we readily admit, is better established, or rests upon 
more solid foundations, than that which forbids the introduction of 


parole evidence, to alter or vary the terms or legal import of an agree- 
ment in writing. 
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Nor is there any rule where its scope and meaning are properly ap- 
rehended, Judges should be more anxious to maintain and enforce. 
t isa mistake, Liwover, to suppose (as the observations of Mr. Jus- 

tice Thompson in Rennie v. Bank of Columbia, have clearly shown, 
9 Wheat. 587) that this salutary rule is violated by the admission of 
the evidence of usage to control the interpretation of a mercantile 
contract. The evidence is introduced, not to vary, but to ascertain, the 
legal import of the — by ascertaining the sense in which the 
parties meant it should be understood and carried into effect. The 
usage when so proved as to justify the presumption that the contract 
was made in reference to its existence, becomes a part of the contract, 
with the same effect as if it were inserted in terms. Had the words, 
“without grace,” followed the order of payment in the check in suit, 
the legality of the protest, and consequently the liability of the de- 
fendant would never have been auabted. The judgment of law upon 
the evidence before us, is that these important words are a part of 
the check, and are just as binding upon the maker, the indorser, and 
the bank, as if expressed upon its face. The usage inserts the words, 
and the law makes it our duty to give effect to the insertion. 

It is this consideration, that a general and established usage, is an 
integral part of every contract which its terms embrace, that explains 
and justities the decisions in which the evidence has prevailed to set 
aside a rule of law, by whichthe interpretation of the contract, and 
the rights of the parties, would otherwise have been governed. As 
“modus et conventio vincunt legem,” the right of the parties by a posi- 
tive stipulation to prevent the application of a rule of law, by which 
their rights and liabilities under their contract would otherwise be 
determined, is undoubted, and as a general usage is held to afford the 
same evidence of the intentions of the parties, as express words, it must 
necessarily have the same effect. A rule of law at variance with the 
usage is not applied, for the conclusive reason, that the parties have 
agreed that it shall not be. And proof of the usage proves their 
agreement. 

The consent of the parties is the origin of every usage. When the 
frequency of this consent has created a general and uniform usage, its 
expression is no longer deemed to be necessary, and then the law from 
its just regard to the real intentions of the parties, knowing that the 
consent was meant to be given, supplies its expression. 

It is not to be denied that in a few cases judges have held the 
language, that a usage, however general, uniform and notorious, 
inconsistent with an established rule of commercial law, is wholly void, 
and consequently that evidence of its existence in such a case ought 
never to be received. It would, perhaps, not be difficult to show that 
this language has originated in a misconception of the grounds, and 
true import of the decision of the King’s Bench in (Zdie vs. The East 
India to. 2 Burr, 1216); vide 1 Duer on Jus., p. 361-2, note xxii. 
But it is deemed sufficient to ‘say that the doctrine which it asserts is 
expressly contradicted and overruled by a series of decisions reaching 
back more than a century, continued to the present day, and occurring 
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nearly in every branch of commercial law. In most of the cases which 
I have cited, marked with an asterisk, a rule of law, that must other- 
wise have controlled the decision, was set aside by a proof of an oppo- 
site usage, and in all the admissibility of such evidence to prevent the 
application of a rule that would otherwise be followed, is plainly 
declared. <a 

If prior adjudications are evidence of the law which we are bound 
to declare, those which T have stated press upon our judgment and 
conscience with an accumulated force, which we are unable to resist. 
Upon the authorities, therefore, as well as upon principle, we must 
hold that every rule of law which the parties to a contract may set 
aside by an express stipulation, is liable to be superseded by an hostile 
usage, and that it is only when an express stipulation, as an illegal 
contract, would be void, that proof of a corresponding usage can be 
justly excluded. 

The propositions I have stated are general ; but it seems to us there 
are special reasons, amounting to a special necessity, for holding that the 
interpretation which judges are bound to give to an order upon a bank 
depends wholly upon the evidence of usage. As a general rule, when 
monies are deposited in a bank, there is no express agreement between 
the depositor and the bank, and in the absence of such an agreement, 
we think it cannot be doubted, that the contract which the law implies 
is, that the orders for payment, the checks of the depositor upon his 
funds, shall be honored and paid according to the established and 
known custom of the bank in its relations with other dealers. Hence 
proof of the usage must be admitted in order to show tle terms of the 
contract, a contract which from its nature embraces every future pay- 
ment, that upon checks in the usual form, the bank may be required to 
make. Where, therefore, the usage proves that an allowance of grace 
has never been claimed by the bank upon checks in the ordinar 
form, even when payable upon a future day, but that invariably sue 
checks have been paid or protested on the specified day, it will be the 
duty of the court to say, that the parties agreed that_no grace should 
be allowed upon the particular check in controversy, and that this 
agreement is binding upon all to whom knowledge of the usage 
may be justly imputed. 

t follows from these observations that this case is very plainly dis- 
tinguishable from that of Woodruff vs. The Merchants’ Bank. The 
order in that case was not a check in the ordinary form which the 
implied contract between the drawer and the bank might reasonably 
have been construed to embrace. It was not a check payable at the 
counter of the bank upon which it was drawn, but by its terms re- 
quired the payment to be made at a bank in this city. To create an 
obligation to make the payment so required, an acceptance by the 
bank, on which the check was drawn, was indispensable ; and as this 
necessity was apparent upon the face of the draft, it was upon its face 
not a check, but a bill of exchange, and, as such, subject to the rules 
by which bills of exchange, as distinguished from checks, are known 
to be —_—- It is evident from the opinion furnished to us that 
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the attention of the Court of Appeals could not have been directed to 
this important distinction. That a check in the usual form, even when 
payable on a future day, must be presented for acceptance, is a novel 
doctrine which we believe has been hitherto unknown to all the banks 
in this State, and to all accustomed to deal with them. Post-dated 
checks, negotiated before they are due, it is settled, not only by usage 
but by express decisions, are not entitled to grace. (Aferchants’ Bank, 
10 Wend., 304, S. C. in Error, 13 Wend., 131, Salter vs. Burt, 20 Wend. 
205,) and between these and checks payable on a day subsequent to 
that on which they are dated, Bankers and Merchants have hitherto 
been unable to see that there is any ground for a distinction. In each 
case the check, when issued, is payable on a future day. There is a 
difference in the form, none in the intent. In each case the expecta- 
tion is that the check will not be presented for acceptance, but will be 
presented for payment, and will be paid on the day when, by its terms, 
payment is demandable. 

It is, however, alleged, and we are not disposed to deny, that the 
Court of Appeals has decided that a check payable on a day subse- 
quent to its date is an inland bill of exchange, which, as aah, is en- 
titled to the usual days of grace, and can only be protested so as to 
charge an indorser on the day when the | pee expires. Such, un- 
doubtedly, is the decision that we are bound to follow, but we cannot 
think that we are bound to understand it in the absolute unqualified 
sense, which, as corresponding with the intentions of this court, the 
counsel for the defendant urged us to adopt. The Court of Appeals 
has not said, and we hope never meant to say, that in reference to 
checks, or any other species of negotiable paper, the necessity for the 
allowance of grace may not be superseded by evidence of an opposite 
usage, when the usage is shown to be geaeral, uniform and notorious. 
Such is the usage now established, and we apprehend that it is not 
merely our right, but our duty, to hold that it is valid and controlling. 

The identical question, it now appears, arose and was decided by 
this Court, as we now decide it, in 1837, in the case of Osborne vs. 
Smith, (vide 14 Conn. 366, note), and it is with no ordinary satisfac- 
tion that we refer to the reasoning of Ch. J. Jones, in the elaborate 
opinion by which he there sustained the judgment of the court, as cor- 
responding in all respects with the views, that previous to our know- 
ledge of his opinion, we had been led to entertain. 

. So far, the case has been considered by us as governed by the 
law of this State; and even upon this hypothesis we have found it 
necessary to hold that this plaintiff is entitled to recover—but in real- 
ity it is not upon the law of this State that the right of the plaintiff to 
the judgment which he seeks, and we are prepared to render, at all 
depends. The check in suit was drawn upon a bank in Connecticut, 
and was there payable, and consequently it is by the law of that State 
that the question whether it was duly protested, and the defendant 
duly charged as an indorser, must alone be determined. Hence the 
counsel for the plaintiff, with commendable prudence, in order to res- 
cue the case from the possible hazard of a wider interpretation being 
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given to the reversal of our former judgment by the Court of Appeals, 
than we have found it necessary to adopt, has given evidence of the 
law of Connecticut in its bearing upon the question we are requested 
to decide, as a foreign law; and the admissibility and sufficiency of 
the proof so given are the questions that remain to be considered. 

It was admitted on the trial that there were no questions of fact 
necessary to be submitted to the jury. The question, therefore, for 
our determination is whether the uncontradicted evidence on the part 
of the plaintiff, was sufficient in law to entitle him to a verdict; and 
if this must be decided in the affirmative, the fact that the law of Con- 
necticut is such as was alleged, must be considered as found by the 
jury. Similar remarks apply to the evidence in relation to the usage. 
‘Tf admissible at all, it was conclusive, and the usage is established. 

Witnesses more competent aud trustworthy than those who were 
examined to prove the law of Connecticut, could not possibly have 
been selected. Their thorough knowledge of the subject in relation 
to which they were called to testify; the high judicial station which 
several of them occupy; the professional e:ninence and long expe- 
rience of all, clothe their words with a peculiar and commanding 
authority. There is no uncertainty or variance in their testimony, and 
they are fully sustained in every position which they state by the deci- 
sions to which they refer. These witnesses have proved that by the 
law of Connecticut, the question whether any particular description of 
negotiable paper is or is not entitled to days of grace, depends wholly 
upon usage, and that if a general usage exists denying an allowance 
of grace to checks, payable on a future day, that usage constitutes the 
law, which their courts are bound to follow. As the existence of this 
usage is established by the other witnesses who were examined, the 
proof seems to be complete, that by the law of Connecticut payment 
of the check in suit was properly demanded on the day on which it 
was protested, and consequently that the protest was regular, and the 
defendant duly charged as an indorser. 

What, then, are the grounds of the call that has been made upon 
us to reject the entire body of the evidence given on the trial? Why 
is it that we are required to sy, that imposing as it seems, it is wholly 
insuflicient in law to maintain the action and warrant a recovery ? 

It is possible that we have not fully comprehended the subtle rea- 
soning of the ingenious counsel for the defendant; but I shall proceed 
to state, as plainly as I can, the several objections upon which we all 
understood him to rely. 

It has not been shown, it was said, that the validity of the particular 
usage in relation to checks on time, has been settled in Connecticut 
by any express adjudication ; and, in defect of this proof, it was con- 
tended, that we have no right to say that the usage, although proved 
to exist, is established as law. 

Such is not our view of our rights and our duty. In our judgment, 
the evidence which the objection requires, was not at all necessary to 
be given; nor does its absence justify a reasonable doubt as to the 
sufficiency of the proof that has been given. That the Courts in Con- 
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necticut, upon such proof of the usage as is now before us, would be 
bound to declare that the usage is the law of the State, is conclusively 
proved; and hence, the fact that no such decision has hitherto been 
made, is regarded by us as wholly immaterial. It is probable that 
the exact question has not been brought before the Courts, precisely 
for the reason that the particular usage in relation to checks is so 
, at uniform, and notorious, that no one has hitherto ventured to 

ispute its validity; nor is it probable, for the same reason, that the 
question will ever be litigated. Had this suit been brought in Con- 
necticut, the evidence before us justifies the belief that no respectable 
counsel would have been found to advise its defence. 

But, in truth, although the exact question has not been formally, 
it has been virtually decided by the Supreme Court of Connecticut. 
It was so decided by the emphatic approval which was given by that 
Court, Kilgore vs. Bulkley, (14 Conn. R., p. — to the opinion of 
Ch. J. Jones, in Osborne vs. Smith. It was decided by making the 
judgment of this Court upon the identical question, in a measure, the 
basis of its own. The Supreme Court of Coccnelint has judicially 
declared, that if the usage in that State is similar to that which was 
proved, in Osborne vs. Smith, to be the usage of the banks in this 
city, the rule, which the usage prescribes, the law of the State ratifies 
and adopts. The usage now established, establishes the law. 

It has, however, been contended, and this is the last objection we 
shall notice, that the usage in question has not been established by 
any evidence that could be legally admitted; and that without this 

roof the evidence in relation to the law of Connecticut is deprived of 
its necessary ye cm and, as merely hypothetical, ought to be re- 
a The admission of evidence, it is argued, is, in all cases, regu- 
ated entirely by the law of the tribunal in which it is offered; and, 
as the Court of Appeals has decided that the usage, as proved before 
the referee, ought to have been excluded, it is our plain duty, bound 
by that decision, to exclude the evidence in relation to that usage that 
has now been given. 

To this reasoning there is a brief, and we think, a satisfactory reply. 

We have already shown, that the Comt of Appeals has not decided 
that proof of a general usage ought to be excluded, but admitting 
that such is the import of its decision, it must be borne in mind, that 
in the case before that Court, there was no question as to the law of 
Connecticut, which was then assumed to be the same as our own, and 
that the sole ground of its decision was, that a usage, contradicting a 
settled rule of law, is wholly void, and its existence, therefore, not a 
subject of proof. It is manifest, however, that this reason has no 
application, where the controversy turns wholly upon a foreign law, 
which holds that a general and established usage, , va inconsist- 
ent with the rules of the common law, has a paramount and control- 
ling authority, and, when proved, constitutes itself the law that judges 
are bound to follow. In such a case, to prove the usage is to prove 
the law, and to exclude the evidence is in effect to determine that in 
our Courts a foreign law depending upon usage cannot be proved at 
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all. It would be a mockery to say that the law of Connecticut gov- 
erns this case, and yet exclude the appropriate and necessary proof 
of its existence, ed in this legal solecism we must refuse to be in- 
volved. 

Finally, it eannot be doubted that we are bound to decide this 
eause, as it has been clearly proved it would now be decided in Con- 
necticut. Three of the present judges of its highest Court have been 
examined as witnesses, and the necessary result of their testimony is, 
that were this case now before the tribunal to which they belong, its 
a would be certainly and promptly rendered in favor of the 

aintiff. 

. Such, therefore, must be our judgment. 

Our opinion upon the other questions that were discussed upon the 
argument, is in favor of the defendant. We think that the claim for 
damages cannot be sustained, and that the rate of interest is governed 
by the law of Connecticut. 

The verdict was, therefore, rendered for the proper amount, and 
there must be judgment upon it, as it stands. 

Judgment for the plaintiff, with costs. 








[General Term, 1854.] 


Brrore Cuter Justice Oaxtey, AND Durr, Camppeti, Anp Horrman, 
JUSTICES. 


Esenezer Seevy against Exizas E. Pricwarp. 


The Court at Special Term has the power to enlarge the time for taking an appeal from a 
judgment to the General Term. 
a 


The facts sufficiently appear in the opinion of this Court. 
® Seely, 4 plaintiff. 


C. F. Wetmore, for defendant. 


By the Court.—Horrman, J.:—This is an appeal from’ an order 
made at Special Term, giving the defendant time to make a case, and 
enlarging the time to take an appeal from a judgment, to the General 
Term. ‘the action was to recover costs and fees against the plaintiff’s 
client. A reference was made to A. Crist, Esquire, who reported. A 
new trial was granted by consent. On June 18, 1850, a report of 
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R. Emmet, Esquire, was made for $434 83. Judgment was entered the 
17 January, 1853. On the 20 January, 1853, a consent was given by 
plaintiff that defendant have 20 days to make a case, or to appeal from 
the judgment, with stay of proceedings, except that the issue was to be 
of the 18th January: the cause to be put on the calendar for the 
next term. February 9, ten days further time was given by Moody, 
Mr. Seeley’s clerk, in the name of the latter, and sworn to have charge 
of his business, he being sick. March, 5, 1853, ten days further time 
was given in the same manner. It is sworn to that Seeley resumed 
personal attention to his business in May, 1853, and on the 13th of that 
month he writes to Wetmore, the attorney of the defendant, request- 
ing that he would eall and see him about the Pritchard case, as his 
strength was feeble. September 20, 1853, Seeley notices the cause 
for argument at the General October Term. September 26, he counter- 
mands such notice. 

Wetmore swears that after he got the note of May 13, he called on 
Seeley, obtained his minutes, and then made the case; that he went 
to plaintiff’s office and settled it, and amendments were inserted in it 
ms plaintiff’s handwriting, ‘This is in part corroborated by Van 

oren. 

The case was left with Bell to print. Seely requested Wetmore to 
send it to him to look at. This was while it was in course of printing. 
Van Doren states that he got it from Bell, and carried it to Seely. 
The affidavits are unfortunately contradictory, but I do not find that 
Seely denies the assertion that a case was left with him and retained. 
In September, 1853, this printing appears to have been going on. A 
portion as printed is produced, amounting to 68 folios. 

In January, 1854, an application was made to the Court for relief, 
by asking time, and that Seeley return the case kept in his hands. 

It is fairly deducible from the affidavits that until the 26th of Sep- 
tember, 1853, the plaintiffs did nothing to repel the presumption 
drawn from his letter and notice of trial, that the case was in a course 
of preparation with his own consent. And upon re-examining the 
papers I cannot see a denial of Van Doren’s statement, that the case had 
on it Seely’s own amendments, and had been left with him. 

It may be considered a case for the exercise of a favor in letting the 
defendant in, if the Court had a right to do so. 

The objections of the plaintiffs are: jirst, that the Court, at special 
term, cannot extend the time to make a case. This time is fixed bg 
the rules 16, 17 and 18 ; and even if'a judge at Chambers maf not ex- 
tend the time, a judge holding a Court may hear a motion, and grant 
it. (8 P. R., 375, and Justice Mitchell in D/ason vs. Jones, 1 Code 
~~ 338.) 

Veet, the main question is, whether the Court can enlarge the time 
for taking anappeal. The order is inaccurate in the phrase to perfect 
an appeal. None wasin truth taken. The authorities are contradic- 
tory, and about balanced. In Enos vs. Thomas, (5 Howard, 303,) the 
Court at general term (3d District,) held, thatno such power exists. 
Justice Wells, in Lowell vs. McCormick, (Ibid., 338,) decided to the 
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same effect. On the other side, in Crittenden vs. Adams, (1 Code 
Rep., N. 8., 22, 1850,) and by Justice Parker in Quiner vs. Silvernail, 
(2 Code Rep., 96,) the power was asserted. 

In Reneuil vs. Harris, (2 Sandf. Rep., 646,) in this Court, heard 
November, 1849, the case was this—Notice of the entry of judgment 
was given on the 24th of February, 1849; notice of appeal was served 
on the 8th of May. The delay arose from a motion to set aside the 
judgment, which was not decided at general term until the 28th of 
April. The Code of 1848 governed. ‘The exception in what was then 
the 360th section was referred to as decisive; and it was held that the 
appeal was too late, and that the Court could not relieve the party. 
In The People vs. Eldridge, (7 Pr. Rep., 112,) Justice Barculo 
adverted to Crittenden vs. Adams, and differed from it. THe thought 
there was a legislative restriction of the right of appeal which the 
Court could not extend. 

A history of the provisions and variations of the Code on this sub- 
jectis necessary to understand the point. For much of it I am indebt- 
ed to the opinion of Justice Mason in Crittenden vs. Adams. 

In the Code of 1848, the 149th section provided, that the Court, in 
furtherance of justice, and on such terms as might be proper, might 
amend any pleading or proceeding by adding or striking out the name 
of any party, &c. The whole section consisted of what was the first 
clause of the 173d section of the Code of 1849. 

The additional new clause in 1849 was as follows: “The Court may 
likewise, in its discretion, allow an answer or reply to be made, or 
other act to be done, after the time limited by this act; or Ly an order, 
enlarge such time, and may also in its discretion; and upon such terms 
as may be just, at any time within one year after notice thereof, re- 
lieve a party trom a judgment order or other proceeding taken against 
him, through his mistake, inadvertance, surprise or excusable neglect; 
and may supply an omission in any proceedings; and whenever any 
proceeding taken by a party fails to conform in any res»ect to the 
provisions of this Code, the Court may, in like manner, and upon like 
terms, permit an amendment of such proceeding, so as to make it 
conformable thereto.” 

The Code, as amended in 1851, divided the 173rd section into two 
sections, and section 174 contains the clause above quoted. 

The present 405th section was the 206th section of the Code of 1848. 
It does not affect the present question, because it’ has received the 
settled construction that it relates to the power of a judge out of 
Court, and because it provides for proceedings before judgment solely. 

When we bring together the 405 and 174 sections we find, that the 
time for taking any proceedings in an action before judgment, except 
appeals, may be enlarged by a judge on affidavit at Chambers; of 
course by the court. One clause of section 174 enables the court to 
relieve a party from a judgment order, or proceeding taken against 
him through mistake, surprise, or excusable neglect. Another clause 
allows the court to supply any omission, and amend any proceeding, 
which fails to conform to any of the provisions of the act. So that 
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relief in every form, at every stage of a suit before judgment, by en- 
largement of time, may be had; and relief after judgment by staying 
its enforcement, or setting it aside. ; « 

Is the taking an appeal after judgment an exception ? 

It cannot be doubted that the phrase “or other act to be done” is 
sufficiently comprehensive to include an appeal. If an appeal és an 
act in a cause, and its performance is limited as to time by the code, ' 
it would seem impossible to deny the power of the court to permit it. 

But it is said that an appeal is not an act in a cause but a new action. 
Justice Watson in Enos vs. Thomas states this, and refers to Rice vs. 
Floyd in the Court of Appeals, (1 Code Reporter 112.). It is reported 
in 1st Comstock 608. | 

I do not see how that case supports the proposition. It mefely de- 
cides that the 271 section of the code was applied to future proceed- 
ings in suits pending when the code took effect. The suit was not 
pending on the 10th July, the day when it took effect, because judg- 
ment was perfected in it in May preceding. And the power to re- 
view by appeal in such a case was given, not of a judgment rendered 
before the Ist of July, but of a proceeding had after that date ina 
suit pending at that date. 

It is then simply a decision that a suit was not pending on the 1st 
of July, 1848, a a judgment had been given in May preceding, 
so as to authorize an appeal in August under the code. It does not 
settle the broad proposition that an appeal is a new action. Such a 
question must be determined upon other principles and cases. 

In appeals under the civil law, and in the Ecclesiastical Courts, the 
appealing party was allowed to produce new proofs and further alle- 
—_. (Scribner vs. Williams, 1 Paige 550, Wallis vs. Gill,:3 

eCord 475.) This rule is exemplified in Buckminster vs. Perry, 
(4 Mass. Rep. 593), where it was held, that upon an appeal from a de- 
cree approving a will, the will is to be established as if the question 
had originated in the Appellate Court, and the appellee is to open and 
clo. See also the case of the Pizarro,2 Wheaton 227 and The Boston, 
1 Sumner 328. P 

But in other cases, and in other courts, the Appellate Court, acts up- 
on nothing but what was before the court below. 

Again, several circumstances establish the continuation of the action _ 
in the court below 

For example, when a suit abated after an appeal, it was for some 
time the practice to have the cause revived in the court below, before 
the appeal was revived. (Palmer’s Practice H. of Lords 39, 80. Syd- 
ney on Appeals 110.) This is not, however, the present practice. 
(Thorpe vs. Maltingley, 1 Philips Rep. 200). Such was also formerly 
the course in our Court of Errors. In Wilson vs. Hamilton (9 John 
Rep. 442), the court held, that upon an abatement, the cause should 
be remanded to the Court of Chancery to —- in the parties, and the 
reason given was, that it had no original jurisdiction to award process. 
The same was ruled in Lvetsons vs. DeLamarque, Oct. 1829, cited 
2 Hoffman’s Pr. 39. It is admitted that the practice has been changed. 
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(Anderson vs. Anderson, 20 Wendell 585. Hastings vs. McKinsbey, 
8 Howard, P. R. 175.) 

So in England it was the rule that an appeal did not of itself 
stay proceedings, but an order was necessary ; and in our court, be- 
fore 1830, an order might be obtained for liberty to proceed. 

Thus far the character of an appeal"has been considered when it is 
from an inferior to a Superior Court. But the case is much stronger 
where it is under our present system, from a judge at Special Term to 
the General Term. 

We may observe, that the appeal from a decree or order of an 
English Vice-Chancellor was more in the nature of a rehearing than 
so appeal. It was in the same court, although before a different 

udge. 

, $5 under the system of Vice-Chancellors and Chancellor in our 
State, there was an appellate jurisdiction in the Chancellor; but the 
cause was in the same court. It was in chancery, though before a 
Vice-Chancellor. The appeal was in fact a rehearing. There was 
no such proceeding as a petition of appeal, an answer, or any of the 
regular proceedings of an original suit. A notice of appeal to the 
clerk and opposite solicitor sufficed. 

Again, if the respondent made default on such an appeal, the de- 
cree below was affirmed without argument. In this respect the 
course of the Court of Errors was the same, but under an express rule. 
In the English House of Lords, the appeal might be dismissed, but 
the decree could not be affirmed without argument. (Hoffman’s 
Practice, 2, p. 47, 62.) 

Again, the cause upon an appeal might be remitted to the Vice- 
Chancellor, or retained and decided finally by the Chancellor, as he 
thought fit, because it was the same cause on appeal or rehearing, 
before another Judge. 

I think that the case of an appeal from a judgment at Special Term 
to the General Term, is still stronger. 

Justice Mitchell has examined with great care the relation of an 
act of a judge at.Special Term, to that of the General Term. He 
comments also upon Gracie vs. Freeland, (1 Coms., 228,) and he 
clearly shows, I apprehend, that the action at a Special Term is that 
of the Supreme Court as entirely, as if it were at General Term. 
That such action is subject to review 7m the same court, by two or 
more Judges at General Term. In short, the Special Term is the 
Supreme Court, except as expressly restricted. (Jfason vs. Jones, 
Gen. Term, 1 Code, Rep. N. §., 337.) 

Although then the code has declared that the only mode of re- 
viewing a decision shall be by an appeal, it only thus fixes a general 
term, to be used in all cases. It has not changed the essential 
nature of an appeal in a case like this. It is a mode of revision by 
more judges than one, in the same court, of a judgment of such court. 
It appears to me to be inaccurate to consider such a proceeding as a 
new action. ~ 

If it is not such, then the principal argument of Justice Watson in 
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£inos vs. Thomas is robbed of its foree. The power to extend the 
time for commencing an action beyond six years will not follow from 
the power of enlarging the time to appeal from a judgment at Special 
Term. 

In Johnson vs. Yeomans, (8 Howard, 410,) Justice Shakland ex- 
pressly states, that an appeal from the Special to the General Term, 
was not a new action, but was one pending in the same court. He 
takes the distinction between such an appeal, and a writ of error to 
remove a cause from an inferior to a Superior Court. 

Order affirmed without costs. 








[July Special Term, 1853.] 


Before Mr. Justice HOFFMAN. 
CuristorHer McQuans, against Joun Warrin. 
Sprcrric PErrFoRMANCE—AGREEMENT—SIGNING Receipt For Deposrr. 


On a complaint for specific performance of a contract of sale ,by auction of real estate, 
it appeared by the evidence, that the clerk of the auctioneer, who was not present at the 
sale, signed a receipt for the deposit of ten per cent., required by the terms of sale in the 
absence of the auctioneer. There being no other memorandum duly subscribed, it was 
held that the statute was not complied with, and the complaint was dismissed, but 
without costs, and the deposit ordered to be returned to the purchaser. 


The facts are sufficiently stated in the opinion of the court. 
D. B. Taylor, for plaintiff. 
Samuel Owen and 7. H. Burlock, for the defendant. 


Horrman J.—The plaintiff seeks a specific performance of a 
contract for the sale of two lots of ground, which he alleges the de- 
fendant has agreed to convey to him. The contract is stated to have 
been made through an auctioneer. The answer denies that the de- 
fendant was the owner of the property, and denies that Nicolay, the 
auctioneer, as the agent of the defendant, bound him to deliver a title 
to the plaintiff. 

The evidence is, that J. and T. Warrin employed the auctioneer to 
sell the lots in question, and other property. In the book of the auc- 
tioneer, called a “ Diary,” is an entry indicating a sale of real estate, 
to be made on Monday, the 16th of December, with the words, “ J. 
and T. Warrin, ace. of.” This is in the handwriting of a clerk of the 
auctioneer. 
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Another book produced is the Sales Book. In this is the advertise- 
ment, and the bids, and names of purchasers. The following is the 
entry as to this purchase: 

“52,51. Chs. McQuade, &e., 190, 380.” 

Nothing in this book indicates the name of the seller. 

The terms of sale do not contain the name of the vendor, nor of the 
auctioneer. The memorandum at the foot of the terms, signed by the 
plaintiff, states the purchase to be made of Nicolay, auctioneer. 

But the receipt of the deposit of ten per cent., designates the lots by 
their numbers, expresses the purchase money, and states that “the 
title is to be given by J. Warrin and others.” This is signed “ Albert 
H. Nicolay, auctioneer, by J. McLoughlin.” He is proven to have 
been a clerk, but was not present at the sale. 

It is clear that under the case of Champlin vs. Parish, (11 Paige, 
405,) there is nothing to bind the defendant, unless it be the receipt. 
A subscription by the agent, showing who is the principal, is at 
least indispensible. And in Pinckney v. Hagadorn, 1 Duer’s Rep. in 
this Court, such a document was in evidence. The entry in the Sales’ 
Book was subscribed by the auctioneer, and did sufiiciently show who 
was the vendor, as the Court determined. And in the late case of 
Peck v. Murray, Justice Mitchell, of the Supreme Court, recognized 
and enforced the rule in a very full and careful opinion. (See also 
Urel v. Osgood, 8 Barbour, 8. Ct. Rep., 120.) 

The question then turns upon the receipt signed by the clerk of the 
auctioneer. 

The case of Graham v. Musson, 5 Bingh. N. §., 603, which is cited, 
does not decide the question, nor that of Aicks v. Wetmore, 12 Wen- 
dell, 548. The latter depends upon the particular language of the 
Statute, as to the power of an auctioneer on a sale of goods. In Reed 
v. Boutter, 4 Barn. and Adol., 443, especially in the opinion of Taun- 
ton Justice, there is much to sustain the general proposition that the 
clerk of the autioneer may be deemed the agent of seller and buyer. 
But the action was against the latter, and there was in the case a suf- 
ficient recognition of the clerk’s authority. The clerk at the sale took 
down the name of the bidder as the auctioneer called it off, and re- 
peated it to the bidder. See also the Zrustees of the Baptist Church 
v. Bigelow, 16 Wendell, 28. 

I think the question is by no means a clear one, but my conclusion 
is, that the statute is not complied with, by a deposit receipt executed 
at a different time and place, although on the same day, and exe- 
cuted by a clerk of the auctioneer, when it is not even certain that the 
latter was present. I therefore decide the case on this ground, as- 
suming that the receipt contains sufficiently the terms of the contract, 
and I do not enter into the consideration of the other objections raised. 

by the defendant. 
e complaint must be dismissed, but without costs. The right to 
the deposit money will follow of course. 
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N. D. Supreme Court. 


July Special Term, 1854. 


Before Mr. Justice CLERKE. 


Tue New York Fie Insurance Co. agst. Burret, anp Orners— 
26th July, 1854. 


FORECLOSURE SUIT——-ADDITIONAL ALLOWANCE. 


A plaintiff in a foreclosure suit is entitled to an allowance in addition to his ordinary costs, 
although a tender may have been made before judgment, of the amount due on the 
mortgage with interest and costs to the time of making the tender. 


The facts appear in the opinion of. the court. 
Cambridge Livingston for plaintiff. 
T. D. Sherwood for defendant. 


Crerxre, J.—The question to be considered on the present oc- 
casion is, whether a plaintiff is entitled to an allowance additional to 
his ordinary costs where a tender has been made, before judgment, of 
A rae due, with interest and costs to the time of making the 
tender. 

Payment of money into court was the only method by which a de- 
fendant could by common law, after the commencement of the action, 
save himself from subsequent costs. By statute, however, (2 R. S. 
553, § 20, marginal), the defendant may at any stage of the proceed- 
ings, in actions at law, before trial, in certain cases, tender to the 
plaintiff or his attorney sufficient to satisfy the demands, together with 
the costs to the time of making the tender; and if it should appear on 
the trial that the amount, so tendered, was sufficient to pay the de- 
mand and the costs, the plaintiff shall not be entitled to pay costs in- 
curred subsequent to the tender. 

Does this provision apply to a foreclosure suit, so as to preclude 
the plaintiff if he refuses to accept the amount from the benefit of an 
extra allowance. In the present case the tender was made the day before 
the plaintiff was entitled to judgment, when nearly all the trouble 
and responsibility of prosecuting the action had been incurred. The 
defendant maintains that having made the tender the plaintiff is not 
entitled to judgment and as the code (§ 308, 2d paragraph) in fore- 
closure suits provides for an additional allowance only where judg- 
ment has been obtained the court can grant no such allowance in this 
case, and 2dly, they cannot grant it, even if the plaintiff is entitled to 

















THE NEW YORK LEGAL OBSERVER. 253 
N. Y. Sup. Court.—N. Y. Fire Ins. Co. v. Burrell and others. 








judgment, as this would be tantamount to allowing costs incurred sub- 
sequent to the tender. 

This being a technical objection it is insisted that it should he tech- 
nically scanned, and that the advantage which it claims should be 
yielded only, if there is no doubt, that the statute giving the right to 
make a tender, subsequent to the commencement of the action, is 
applicable to the case. 

The statute expressly refers to actions at law, and it was never pre- 
tended before the code that it had any application to foreclosure 
suits; which were always commenced in Chancery ; and I confess that 
I see no reason why we should stretch the statute, in the absence of any 
express provision, under the dubious supposition that to do so would 
be impliedly consistent with the spirit and tenor of the code. It is, 
moreover, possible that the legislature intentionally omitted any al- 
teration on this subject; as in foreclosure suits the interests of the par- 
ties are so difficult as to require the direct interposition of the court, 
even when the owner of the equity of redemption is prepared to pay 
the amaqunt due. 

Besides, even if the statute may be deemed to apply to foreclosure 
suits, the plaintiff is not prohibited from prosecuting his action to 
judgment after the tender ce been made. It only denies him costs 
incurred subsequent to the tender; and, if entitled to judgment, an 
additional allowance may be given, unless such allowance is tanta- 
mount within the meaning of the statute, to “costs meurred subse- 
guent to the tender.” 

Is the additional allowance in the nature of costs incurred subse- 
quent to the tender? The allowance, doubtless, cannot be made ex- 
cept when the judgment has been obtained. But this refers only to 
the condition or circumstances under which it shall be made; it does 
not intimate that the services for which it is made are rendered after 
the judgment. It does not follow, therefore, that this additional al- 
lowance is to be deemed equivalent to costs incurred subsequent to 
the tender. The allowance is made for services commencing from the 
institution of the action, which are generally more important and 
onerous in the first than in the subsequent stages. It is in fact made 
for services performed throughout the prosecution of the action, rather 
than for services rendered at any particular stage of it, and certainly 
not exclusively for services rendered after the judgment had been ob- 
tained. 

The allowance, therefore, is not asked for costs incurred subsequent 
to the tender; but having obtained his judgment to which, notwith- 
standing the tender, I consider him entitled, the plaintiff asks for an 
allowance additional to his ordinary costs, to compensate shim for the 
expense and trouble which he has incurred from the commencement 
of the action throughout all the stages of it; and, as in all cases of 
this nature involving as they do ph soto labor and responsibility, 
and requiring no small degree of legal skill, I deem an extra allow- 
ance proper, and can see no reason why it should not be granted in 
the present case. 

Let the plaintiff have $50 as such allowance. 
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Obituary. 7 


Obituary. 
THE LATE N. B, BLUNT. 


It is with feelings of deep sorrow, we announce the sudden death 
of our late amiable and accomplished District Attorney, Narmanten 
B. Brunr. The event took place at Lebanon Springs on Sunday, the 
16th July last. 

On the 19th of July following, the members of the Bar of this city 
assembled at the room of the Court of Sessions, to give expression “to 
their feelings and sentiments upon his death. 

The meeting was called to order by William B. Wedgewood, Esq., 
who nominated the Hon. Francis Tillou, City Recorder, to preside 
over its deliberations. 

Messrs. James T. Brady, and Tneodore E. Tomlinson were nomi- 
nated Secretaries. 

Mr. Blankman moved that a Committee of five be appointed to 
draft resolutions appropriate to the occasion. The motion was car- 
ried. 

The President constituted the following gentlemen such Commit- 
tee :—Messrs. Daniel Lord, William Evarts, John McKeon, Nelson 
Chase, and ex-Recorder Talmadge. 

The President, Hon. Francis ‘lillou, addressed the meeting as fol- 

lows: 
It is fitting, gentlemen, to state to this meeting the object for which 
the members of the Bar have been called together, The object is to 
pay homage to the memory of one of their own members, highly dis- 
tinguished for his abilities, his accomplishments and his virtues. The 
news of his death has reached us so unexpectedly, and his death has 
occurred so suddenly—and in the very moment of his highest useful- 
ness—it is calculated to give a shock of sorrow and pain to every 
member of this Bar and this community. 

In every relation of life, so far as I have been able to understand, 
Mr. Blunt was a man alike loved for his virtues and admired for his 
usefulness. Most especially I can say myself, from the relationship 
that has existed between us since I have held the position I now oe- 
cupy, that few are the men who could surpass him in devotion to his 
duties, in indefatigable industry in their performance, in intense anx- 
iety to perform them efficiently, in the ability with which they were 
performed, and in sincerity and honesty of purpose. At all times he 
was ready, and on all occasions he was at his post. Again, in his 
manner and conduct in the discharge of his duties, few men could 
surpass him. There was all the obliging disposition, all the urbanity, 
all the embellishment which distinguished the good man, the gentle- 
man, and the accomplished oflicer. While, on the one hand, he per- 
formed his duties with strict justice and impartiality, on the other 
hand he was a man merciful in his disposition and in the sentiments 
of his heart, and was disposed at all times to act with due leniency to 
all persons who fell within the province of his duties. He was firm 
aa energetic, he was just, he was true ; and take him all in all, I 
believe there are few men who have come into public office, and by 
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whom the public have been more faithfully and efficiently served- 
His loss, therefore, is indeed calamitous. Well may we meet together 
and sympathize in our affliction, and give those melancholy testimo- 
nials which every good heart must give forth on occasions like this. 

Mr. Dante. Lorn, Chairman of the Committee on Resolutions, 
announced that the Committee was prepared to report. He said: 

I cannot permit myself to offer these formal resolutions without 
saying one single word—partaking with you in the common feeling of 
grief and mourning. Mr. Blunt was a man known to us all. It is 
not with a view of speaking to those who are present upon his merits ; 
it is not with a view of exciting them with grief or emotion that this 
meeting is held. Mr. Blunt filled a position, in my judgment, the 
most important, next to the one occupied by your Honor, to the peace 
and welfare of this great city. Mr. Blunt faithfully fulfilled the duties 
of his office, and although subject to infirmities belonging to us all, 
and living in times when charges of corruption have been easily made, 
yet I have never heard anything from the beginning to the end of his 
official career bearing in the slighest degree upon his integrity or 
faithfulness in his office. 

I leave others to speak of his merits, and will content myself by 
reading the following resolutions : 

Resolved, That the announcement of the death of Nathaniel B. 
Blunt, late District Attorney of the city of New York, is received by 
the members of the Bar of this city with feelings of the deepest 
sorrow, which is strongly awakened by the suddenness of his decease, 
and the irreparable loss that we have sustained by his departure from 
amongst us. 

Resolved, That the Bar as well as the community at large, have in 
this bereavement been deprived of one of its most worthy members, 
ever upright and active in the performance of his official duties, 
strongly endeared to us by the kindness and courtesy that ever mark- 
ed his intercourse with us, and commanding the respect and confidence 
of all by his brilliant and useful talents and unflinching integrity. 

Resolved, That we deeply sympathize with his bereaved family at 
this irreparable loss of one, who as a husband and father was endeared 
to them by the strongest ties of affection and respect, and that we in- 
voke the protecting arm of that God who has called him from his 
scene of usefulness and parentalsolicitude, to sustain and support them 
under this heavy bereavement. 

Resolved, That the Bar will attend his funeral, and will wear the 
usual badge of mourning. 

Ex-Recorder TatzmapeE rose to move the adoption of the resolu- 
tions. He said: 

In moving the adoption of these resolutions, I would gladly avoid 
making a single remark here: The intimate relations that existed be- 
rosea, Blunt and myself for a series of years, both official and in 
private life, render this occasion one that would deter me from saying 
a single word, were it not expected that I should address you. 

I know not what to say in regard to his merits—of the able per- 
formance of his public duties, and the unflinching integrity that ever 
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characterized him, because you all know of them. You, sir, have 
been a witness of it—this community have witnessed it also. I would 
not rise, therefore, to eulogise Mr. Blunt, for he requires no eulogy in 
this community—the character of the man is so well known to us, 
For a series of years, in a public situation, he has rendered, I believe, 
and I may say, universal satisfaction to this community. 

But, sir, it is in his private relations that I have to speak of him. 
He has left, sir, 1 am sorry to say, an interesting family almost desti- 
tute in life—a family that was entirely dependent upon his constant 
exertions for sustenance. Father—husband—he has gone—I can well 
imagine the situation of that family now absent, but probably now 
upon their sorrowing journey to this City, with the last remains of 
that beloved husband and affectionate father. 

I have witnessed him in his domestic relations. I have seen that 
family cling to him, and I have seen what happiness he contributed 
to their efforts in life. But they are now deprived of them. Sir, I 
shall leave it to others who are to follow me to speak more particu- 
larly of his public conduct and public usefulness, and shall content my- 
self by saying that these resolutions, though the event which has 
called them forth has pierced the heart of the bereaved family, 
will in a measure afford consolation to them, receiving, as they will, 
the approbation of the members of this Bar, giving their expression 
of the high appreciation and the kind and generous feelings of this 

community, so eminently due to Mr. Blunt. 
- The meeting was eloquentiy addressed by Mr. John McKeon, Mr. 
James T. Brady and other members of the bar. 
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English Reports in Law and Equity, containing reports of Cases in 
the House of Lords, Privy Council, Courts of Equity and Common 
Law, and in the Admiralty and Ecclesiastical Courts; including 
also Cases in Bankruptcy and Crown Cases Reserved. Edited by 
Bennett and Smith, and published by Little, Brown & Company, 
Boston. 1854. 

The twenty-first volume of this valuable series is now before us; and 
like its predecessors, for the period it embraces, presents the results of 
the adjudication of the English judicial tribunals, so far at least as they 
would be of any use to the American lawyer. Nothing can illustrate 
the close affinity of American and English mind and commercial ac- 
tivity than an examination of these volumes, and of the cotempora- 
neous American Reports. In this aspect, while the English volumes 
are indispensible to the American lawyer, they are highly interesting 
to the statesman and political economist. They show in a striking 
manner the gradual approximation of English and American legisla- 
tion toward substantial identity. 

The practicing lawyer will find in the present volume some cases 
worthy examination on the subjects of wills, powers of appoint- 
ment, public policy as applied to railroads, charter parties, the right 
of a Saeed to make gifts to his wife, &c., &c., &. The back 
volumes are afforded to subscribers at $2 each. . 














